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BeforeSTEELE, Chief JusticeHOLLAND andRIDGELY, Justices
ORDER

This 28" day of May 2010, it appears to the Court that:

(1) The petitioners, Saul A. Fox, Mercury Asseld,C, and
Mercury Trust, on behalf of themselves and demedyi on behalf of Fox
Paine & Company, LLC (collectively, “Fox”), seek tovoke this Court’s
original jurisdiction a) to issue an extraordinawit of mandamusto the
Court of Chancery directing it to vacate its Agribnd April 9, 2010 orders
in C.A. No. 3187 preliminarily enjoining the prosgion of several actions
filed in California; and b) to issue an extraordinavrit of prohibitiorf

prohibiting or staying further proceedings in theu@ of Chancery action

; Del. Const. art. IV, §11(6); Supr. Ct. R. 43.
Id.



pending resolution of the actions filed in Califiaxh W. Dexter Paine, IlI
(“Paine”), the defendant in the Court of Chanceatyam, has filed an answer
requesting that Fox’s petition be dismissed. Whal fihat Fox’s petition
manifestly fails to invoke the original jurisdictio of this Court.
Accordingly, the petition must be dismissed.

(2) In its petition, Fox argues that the injunaoticssued by the
Court of Chancery was improper for several reasefirst, because it was
not supported by Paine’s affidavit, as requireddmurt of Chancery Rule
65; second, because it was issisad sponte without providing Fox with
notice and an opportunity to be heard; and, thuithout making findings of
fact or conclusions of law regarding the standarddsuing an injunction in
accordance withGeneral Foods v. Cryo-Maid, Inc., 198 A.2d 681 (Del.
1964). On that basis, Fox claims that the starsddod the granting of
extraordinary relief by this Court have been met.

(3) Inits answer and motion to dismiss, Paineiasghat the Court
of Chancery acted well within its jurisdiction issuing a preliminary
injunction; the Court of Chancery had an ample meédoefore it when it

issued the preliminary injunction; the Court of @bary has neither

% Fox also has filed in this Court a petition foteiflocutory appeal of the Court of
Chancery’s April 5 and April 9, 2010 orders in Supt. No. 259, 2010.



arbitrarily failed nor refused to perform a duty edvto Fox; and that Fox
has failed to demonstrate that it lacks an adeqeatedy at law.

(4) This Court may issue a writ of mandamus to gelna trial
court to perform a duty. As a condition precedent to the issuance of the
writ, the petitioner must demonstrate that a) he haclear right to the
performance of the duty; b) no other adequate rgngedvailable; and c) the
trial court has arbitrarily failed or refused torfoem its duty> A writ of
prohibition, on the other hand, is the legal eqi@nt of the equitable
remedy of injunction and may be issued to preverttia court from
exceeding the limits of its jurisdictidh.The burden is on the petitioner to
demonstrate, by clear and convincing evidence, ttiatrial court is either
without jurisdiction or is attempting to exceed jitsisdiction! Like a writ
of mandamus, a writ of prohibition will not issudehe petitioner has another
adequate remedy at ldw.

(5) Atfter careful review of the parties’ submigssp we conclude
that there is no basis for the issuance of eitheritaof mandamus or a writ
of prohibition in this case. Fox has failed to aestrate that it has a clear

right to the relief requested, that the Court obidery has arbitrarily failed

;‘ Inre Bordley, 545 A.2d 619, 620 (Del. 1988).
Id.

®Inre Hovey, 545 A.2d 626, 628 (Del. 1988).

"1d. at 629.

81d. at 628.



or refused to perform its duty, that the Court ¢fa@cery has exceeded or
attempted to exceed its jurisdiction, or that nbeotadequate remedy is
available to Fox. As such, Fox’s petition for edrdinary relief must be
dismissed.
NOW, THEREFORE, IT IS ORDERED that the petitiornr fine
issuance of a writ of mandamus and a writ of pritioib is DISMISSED.
BY THE COURT:

/s/ Myron T. Steele
Chief Justice




